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The issue involved in the present case is that whether the appellant is
liable for service tax under the head of "Membership of Club or Association
Service” in respect of the amount received towards various activities though
from the members but the services were availed by the guests of the club

members.

02. Shri Bishan Shah, learned chartered accountant appearing on behalf of
the appellant at the outset submits that on the issue of taxability of
Membership of Club or Association Service, the same is settled by the larger
bench of Hon’ble Supreme Court in the case of State of West Bengal Vs.
Calcutta Club Ltd.- 2019-TIOL-449-SC-ST-LB. He submits that the appellant
was also one of the litigant before the Hon’ble Supreme Court. He submits
that as per the Hon’ble Supreme Court judgment the present liability of

service tax is not sustainable.

03. Shri Dinesh Prithiani, learned Assistant Commissioner (AR) appearing

on behalf of the revenue reiterates the finding of the impugned order. He
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emphatically submits that the judgment of Hon’ble Supreme Court is on the
mixed issue of law and facts. He further submits that while passing the
adjudication order, the judgment of Hon’ble Supreme Court was not
available therefore, he seeks the remand of the matter to re-consider in the

light of the Hon’ble Supreme Court judgment.

04. We have carefully considered the submissions made by both the sides
and perused the records. We find that the issue related to taxability of Club
Membership was under litigation before various forums. Finally, the hon’ble
Supreme court in the case of Calcutta Club Ltd (supra) the larger bench has
decided the issue. We are of the view that though the issue is settled as per
the Hon'ble Supreme Court judgment, each case has to be re-considered
applying the judgment of the hon’ble Supreme Court viz-a-viz the facts of

each case.

4.1 Therefore, in our considered view the present issue needs to be
reconsidered by the adjudicating authority on the basis of the law laid down
by the Hon’ble Supreme Court vis-a-vis facts of each case therefore, we set
aside the impugned order and remand the matter to the adjudicating
authority for passing a fresh order. All the issues are kept open. Since the
appeal pertain to the period 2012 and the period involved is 2005-06 to
2008-09, the adjudicating authority is expected to pass a denovo order

within a period of two months from the date of this order.

05. The appeal is allowed by way of remand to the adjudicating authority.

(Pronounced in the open court on 13.09.2022 )
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